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Subpart C—Distinguishing Flag 

§ 1002.21 Description of distinguishing 
flag. 

(a) The base or field of the flag shall 
be white, and a replica of the official 
seal shall appear on both sides thereof. 

(b)(1) The indoor flag shall be of 
rayon banner, measure 4′4″ on hoist by 
5′6″ on the fly, exclusive of heading and 
hems, and be fringed on three edges 
with yellow rayon fringe, 21⁄2″ wide. 

(2) The outdoor flag shall be of heavy 
weight nylon, and measure either 3′ on 
the hoist by 5′ on the fly or 5′ on the 
hoist by 8′ on the fly, exclusive of head-
ing and hems. 

(c) Each flag shall be manufactured 
in accordance with U.S. Department of 
Defense Military Specification Mil-F- 
2692. The official seal shall be screen 
printed on both sides, and on each side, 
the lettering shall read from left to 
right. Headings shall be Type II in ac-
cordance with the Institute of Heraldry 
Drawing No. 5–1–45E. 

§ 1002.22 Use of distinguishing flag. 

(a) DOE distinguishing flags may be 
used only: 

(1) In the offices of the Secretarial of-
ficers, Chairman of the Federal Energy 
Regulatory Commission, and heads of 
field locations designated below: 

Power Administrations. 
Regional Offices. 
Operations Offices. 
Certain Field Offices and other locations as 

designated by the Director of Administra-
tion. 

(2) At official DOE ceremonies. 
(3) In Department auditoriums, offi-

cial presentation rooms, hearing 
rooms, lobbies, public document rooms, 
and in non-DOE facilities in connection 
with events or displays sponsored by 
DOE, and public appearances of DOE 
officials. 

(4) On or in front of DOE installation 
buildings. 

(5) Other such purposes as deter-
mined by the Director of Administra-
tion. 

Subpart D—Unauthorized Uses 

§ 1002.31 Unauthorized uses of the seal 
and flag. 

The official seal and distinguishing 
flag shall not be used except as author-
ized by the Director of Administration 
in connection with: 

(a) Contractor-operated facilities. 
(b) Souvenir or novelty items. 
(c) Toys or commercial gifts or pre-

miums. 
(d) Letterhead design, except on offi-

cial Departmental stationery. 
(e) Matchbook covers, calendars, and 

similar items. 
(f) Civilian clothing or equipment. 
(g) Any article which may disparage 

the seal or flag or reflect unfavorably 
upon DOE. 

(h) Any manner which implies De-
partmental endorsement of commercial 
products or services, or of the user’s 
policies or activities. 

PART 1003—OFFICE OF HEARINGS 
AND APPEALS PROCEDURAL 
REGULATIONS 

Subpart A—General Provisions 

Sec. 
1003.1 Purpose and scope. 
1003.2 Definitions. 
1003.3 Appearance before the OHA. 
1003.4 Filing of documents. 
1003.5 Computation of time. 
1003.6 Extension of time. 
1003.7 Service. 
1003.8 Subpoenas, special report orders, 

oaths, witnesses. 
1003.9 General filing requirements. 
1003.10 Effective date of orders. 
1003.11 Address for filing documents. 
1003.12 Ratification of prior directives, or-

ders and actions. 
1003.13 Public reference room. 
1003.14 Notice of proceedings. 

Subpart B—Exceptions 

1003.20 Purpose and scope. 
1003.21 What to file. 
1003.22 Where to file. 
1003.23 Notice. 
1003.24 Contents. 
1003.25 OHA evaluation. 
1003.26 Decision and Order. 
1003.27 Appeal of exception order. 

Subpart C—Appeals 

1003.30 Purpose and scope. 
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1003.31 Who may file. 
1003.32 What to file. 
1003.33 Where to file. 
1003.34 Notice. 
1003.35 Contents. 
1003.36 OHA evaluation. 
1003.37 Decision and Order. 

Subpart D—Stays 

1003.40 Purpose and scope. 
1003.41 What to file. 
1003.42 Where to file. 
1003.43 Notice. 
1003.44 Contents. 
1003.45 OHA evaluation. 
1003.46 Decision and Order. 

Subpart E—Modification or Rescission 

1003.50 Purpose and scope. 
1003.51 What to file. 
1003.52 Where to file. 
1003.53 Notice. 
1003.54 Contents. 
1003.55 OHA evaluation. 
1003.56 Decision and Order. 

Subpart F—Conferences and Hearings 

1003.60 Purpose and scope. 
1003.61 Conferences. 
1003.62 Hearings. 

Subpart G—Private Grievances and 
Redress 

1003.70 Purpose and scope. 
1003.71 Who may file. 
1003.72 What to file. 
1003.73 Where to file. 
1003.74 Notice. 
1003.75 Contents. 
1003.76 OHA evaluation of request. 
1003.77 Decision and Order. 

AUTHORITY: 15 U.S.C. 761 et seq.; 42 U.S.C. 
7101 et seq. 

SOURCE: 60 FR 15006, Mar. 21, 1995, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 1003.1 Purpose and scope. 
This part establishes the procedures 

to be utilized and identifies the sanc-
tions that are available in most pro-
ceedings before the Office of Hearings 
and Appeals of the Department of En-
ergy. These procedures provide stand-
ard rules of practice in a variety of in-
formal adjudications when jurisdiction 
is vested in the Office of Hearings and 
Appeals. Any or all of the procedures 
contained in this part may be incor-

porated by reference in another DOE 
rule or regulation which invokes the 
adjudicatory authority of the Office of 
Hearings and Appeals. The procedures 
may also be made applicable at the di-
rection of an appropriate DOE official 
if incorporated by reference in the del-
egation. These rules do not apply in in-
stances in which DOE regulations 
themselves contain procedures gov-
erning OHA proceedings conducted 
under authority of those particular 
regulations. (E.g., 10 CFR part 708–DOE 
Contractor Employee Protection Pro-
gram; 10 CFR part 710–Criteria and 
Procedures for Determining Eligibility 
for Access to Classified Matter or Spe-
cial Nuclear Material.) These rules also 
do not apply to matters before the DOE 
Board of Contract Appeals or other 
procurement and financial assistance 
appeals boards, which are covered by 
their own rules. 

[60 FR 15006, Mar. 21, 1995, as amended at 61 
FR 35114, July 5, 1996] 

§ 1003.2 Definitions. 
(a) As used in this part: 
Action means an order issued, or a 

rulemaking undertaken, by the DOE. 
Aggrieved, with respect to a person, 

means adversely affected by an action 
of the DOE. 

Conference means an informal meet-
ing between the Office of Hearings and 
Appeals and any person aggrieved by 
an action of the DOE. 

Director means the Director of the Of-
fice of Hearings and Appeals or duly 
authorized delegate. 

DOE means the Department of En-
ergy, created by the Department of En-
ergy Organization Act (42 U.S.C. 7101 et 
seq.). 

Duly authorized representative means a 
person who has been designated to ap-
pear before the Office of Hearings and 
Appeals in connection with a pro-
ceeding on behalf of a person interested 
in or aggrieved by an action of the 
DOE. Such appearance may consist of 
the submission of a written document, 
a personal appearance, verbal commu-
nication, or any other participation in 
the proceeding. 

Exception means the waiver or modi-
fication of the requirements of a rule, 
regulation or other DOE action having 
the effect of a rule as defined by 5 
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U.S.C. 551(4) under a specific set of 
facts, pursuant to subpart B of this 
part. 

Federal legal holiday means the first 
day of January, the third Monday of 
January, the third Monday of Feb-
ruary, the last Monday of May, the 
fourth day of July, the first Monday of 
September, the second Monday of Octo-
ber, the eleventh day of November, the 
fourth Thursday of November, the 
twenty-fifth day of December, or any 
other calendar day designated as a hol-
iday by federal statute or Executive 
order. 

OHA means the Office of Hearings 
and Appeals of the Department of En-
ergy. 

Order means the whole or a part of a 
final disposition, whether affirmative, 
negative, injunctive, or declaratory in 
form, of DOE in a matter other than 
rulemaking but including licensing. 
This definition does not include inter-
nal DOE orders and directives issued by 
the Secretary of Energy or delegate in 
the management and administration of 
departmental elements and functions. 

Person means any individual, firm, 
estate, trust, sole proprietorship, part-
nership, association, company, joint- 
venture, corporation, governmental 
unit or instrumentality thereof, or a 
charitable, educational or other insti-
tution, and includes any officer, direc-
tor, owner or duly authorized rep-
resentative thereof. 

Proceeding means the process and ac-
tivity, and any part thereof, instituted 
by the OHA, either on its own initia-
tive or in response to an application, 
complaint, petition or request sub-
mitted by a person, that may lead to 
an action by the OHA. 

SRO means a special report order 
issued pursuant to § 1003.8(b) of this 
part. 

(b) Throughout this part the use of a 
word or term in the singular shall in-
clude the plural, and the use of the 
male gender shall include the female 
gender. 

§ 1003.3 Appearance before the OHA. 
(a) A person may make an appear-

ance, including personal appearances 
in the discretion of the OHA, and par-
ticipate in any proceeding described in 
this part on his own behalf or by a duly 

authorized representative. Any applica-
tion, appeal, petition, or request filed 
by a duly authorized representative 
shall contain a statement by such per-
son certifying that he is a duly author-
ized representative. Falsification of 
such certification will subject such 
person to the sanctions stated in 18 
U.S.C. 1001. 

(b) Suspension and disqualification. 
The OHA may deny, temporarily or 
permanently, the privilege of partici-
pating in proceedings, including oral 
presentation, to any individual who is 
found by the OHA— 

(1) To have made false or misleading 
statements, either verbally or in writ-
ing; 

(2) To have filed false or materially 
altered documents, affidavits or other 
writings; 

(3) To lack the specific authority to 
represent the person seeking an OHA 
action; or 

(4) To have engaged in or to be en-
gaged in contumacious conduct that 
substantially disrupts a proceeding. 

§ 1003.4 Filing of documents. 
(a) Any document filed with the OHA 

must be addressed as required by 
§ 1003.11, and should conform to the re-
quirements contained in § 1003.9. All 
documents and exhibits submitted be-
come part of an OHA file and will not 
be returned. 

(b) A document submitted in connec-
tion with any proceeding transmitted 
by first class United States mail and 
properly addressed is considered to be 
filed upon mailing. 

(c) Hand-delivered documents to be 
filed with the OHA shall be submitted 
to 950 L’Enfant Plaza, SW., Wash-
ington, DC, during normal business 
hours. 

(d) Documents hand delivered or re-
ceived electronically after regular 
business hours are deemed filed on the 
next regular business day. 

[60 FR 15006, Mar. 21, 1995, as amended at 63 
FR 58289, Oct. 30, 1998] 

§ 1003.5 Computation of time. 
(a) Days. (1) Except as provided in 

paragraph (b) of this section, in com-
puting any period of time prescribed or 
allowed by these regulations or by an 
order of the OHA, the day of the act, 
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event, or default from which the des-
ignated period of time begins to run is 
not to be included. The last day of the 
period so computed is to be included 
unless it is a Saturday, Sunday, or fed-
eral legal holiday, in which event the 
period runs until the end of the next 
day that is not a Saturday, Sunday, or 
a federal legal holiday. 

(2) Saturdays, Sundays and federal 
legal holidays shall be excluded from 
the computation of time when the pe-
riod of time allowed or prescribed is 7 
days or less. 

(b) Hours. If the period of time pre-
scribed in an order issued by the OHA 
is stated in hours rather than days, the 
period of time shall begin to run upon 
actual notice of such order, whether by 
verbal or written communication, to 
the person directly affected, and shall 
run without interruption, unless other-
wise provided in the order, or unless 
the order is stayed, modified, sus-
pended or rescinded. When a written 
order is transmitted by verbal commu-
nication, the written order shall be 
served as soon thereafter as is feasible. 

(c) Additional time after service by mail. 
Whenever a person is required to per-
form an act, to cease and desist there-
from, or to initiate a proceeding under 
this part within a prescribed period of 
time after issuance to such person of 
an order, notice or other document and 
the order, notice or other document is 
served solely by mail, 3 days shall be 
added to the prescribed period. 

§ 1003.6 Extension of time. 

When a document is required to be 
filed within a prescribed time, an ex-
tension of time to file may be granted 
by the OHA upon good cause shown. 

§ 1003.7 Service. 

(a) All documents required to be 
served under this part shall be served 
personally or by first class United 
States mail, except as otherwise pro-
vided. 

(b) Service upon a person’s duly au-
thorized representative shall con-
stitute service upon that person. 

(c) Official United States Postal 
Service receipts from certified mailing 
shall constitute evidence of service. 

§ 1003.8 Subpoenas, special report or-
ders, oaths, witnesses. 

(a) In accordance with the provisions 
of this section and as otherwise author-
ized by law, the Director may sign, 
issue and serve subpoenas; administer 
oaths and affirmations; take sworn tes-
timony; compel attendance of and se-
quester witnesses; control dissemina-
tion of any record of testimony taken 
pursuant to this section; subpoena and 
reproduce books, papers, correspond-
ence, memoranda, contracts, agree-
ments, or other relevant records or 
tangible evidence including, but not 
limited to, information retained in 
computerized or other automated sys-
tems in possession of the subpoenaed 
person. 

(b) The Director may issue a Special 
Report Order requiring any person sub-
ject to the jurisdiction of the OHA to 
file a special report providing informa-
tion relating to the OHA proceeding, 
including but not limited to written 
answers to specific questions. The SRO 
may be in addition to any other reports 
required. 

(c) The Director, for good cause 
shown, may extend the time prescribed 
for compliance with the subpoena or 
SRO and negotiate and approve the 
terms of satisfactory compliance. 

(d) Prior to the time specified for 
compliance, but in no event more than 
10 days after the date of service of the 
subpoena or SRO, the person upon 
whom the document was served may 
file a request for review of the sub-
poena or SRO with the Director. The 
Director then shall provide notice of 
receipt to the person requesting re-
view, may extend the time prescribed 
for compliance with the subpoena or 
SRO, and may negotiate and approve 
the terms of satisfactory compliance. 

(e) If the subpoena or SRO is not 
modified or rescinded within 10 days of 
the date of the Director’s notice of re-
ceipt: 

(1) The subpoena or SRO shall be ef-
fective as issued; and 

(2) The person upon whom the docu-
ment was served shall comply with the 
subpoena or SRO within 20 days of the 
date of the Director’s notice of receipt, 
unless otherwise notified in writing by 
the Director. 
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(f) There is no administrative appeal 
of a subpoena or SRO. 

(g) A subpoena or SRO shall be served 
upon a person named in the document 
by delivering a copy of the document 
to the person named. 

(h) Delivery of a copy of a subpoena 
or SRO to a natural person may be 
made by: 

(1) Handing it to the person; 
(2) Leaving it at the person’s office 

with the person in charge of the office; 
(3) Leaving it at the person’s dwell-

ing or usual place of abode with a per-
son of suitable age and discretion who 
resides there; 

(4) Mailing it to the person by cer-
tified mail, at his last known address; 
or 

(5) Any method that provides the per-
son with actual notice prior to the re-
turn date of the document. 

(i) Delivery of a copy of a subpoena 
or SRO to a person who is not a natural 
person may be made by: 

(1) Handing it to a registered agent of 
the person; 

(2) Handing it to any officer, director, 
or agent in charge of any office of such 
person; 

(3) Mailing it to the last known ad-
dress of any registered agent, officer, 
director, or agent in charge of any of-
fice of the person by certified mail; or 

(4) Any method that provides any 
registered agent, officer, director, or 
agent in charge of any office of the per-
son with actual notice of the document 
prior to the return date of the docu-
ment. 

(j) A witness subpoenaed by the OHA 
may be paid the same fees and mileage 
as paid to a witness in the district 
courts of the United States. 

(k) If in the course of a proceeding a 
subpoena is issued at the request of a 
person other than an officer or agency 
of the United States, the witness fees 
and mileage shall be paid by the person 
who requested the subpoena. However, 
at the request of the person, the wit-
ness fees and mileage may be paid by 
the OHA if the person shows: 

(1) The presence of the subpoenaed 
witness will materially advance the 
proceeding; and 

(2) The person who requested that the 
subpoena be issued would suffer a seri-

ous hardship if required to pay the wit-
ness fees and mileage. 

(l) If any person upon whom a sub-
poena or SRO is served pursuant to this 
section refuses or fails to comply with 
any provision of the subpoena or SRO, 
an action may be commenced in the ap-
propriate United States District Court 
to enforce the subpoena or SRO. 

(m) Documents produced in response 
to a subpoena shall be accompanied by 
the sworn certification, under penalty 
of perjury, of the person to whom the 
subpoena was directed or his author-
ized agent that: 

(1) A diligent search has been made 
for each document responsive to the 
subpoena; and 

(2) To the best of his knowledge, in-
formation, and belief each document 
responsive to the subpoena is being 
produced. 

(n) Any information furnished in re-
sponse to an SRO shall be accompanied 
by the sworn certification, under pen-
alty of perjury, of the person to whom 
it was directed or his authorized agent 
who actually provides the information 
that: 

(1) A diligent effort has been made to 
provide all information required by the 
SRO; and 

(2) All information furnished is true, 
complete, and correct. 

(o) If any document responsive to a 
subpoena is not produced or any infor-
mation required by an SRO is not fur-
nished, the certification shall include a 
statement setting forth every reason 
for failing to comply with the subpoena 
or SRO. If a person to whom a sub-
poena or SRO is directed withholds any 
document or information because of a 
claim of attorney-client or other privi-
lege, the person submitting the certifi-
cation required by paragraph (m) or (n) 
of this section also shall submit a writ-
ten list of the documents or the infor-
mation withheld indicating a descrip-
tion of each document or information, 
the date of the document, each person 
shown on the document as having re-
ceived a copy of the document, each 
person shown on the document as hav-
ing prepared or been sent the docu-
ment, the privilege relied upon as the 
basis for withholding the document or 
information, and an identification of 
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the person whose privilege is being as-
serted. 

(p) If testimony is taken pursuant to 
a subpoena, the Director shall deter-
mine whether the testimony shall be 
recorded and the means by which the 
testimony is recorded. 

(q) A witness whose testimony is re-
corded may procure a copy of his testi-
mony by making a written request for 
a copy and paying the appropriate fees. 
However, the Director may deny the 
request for good cause. Upon proper 
identification, any witness or his attor-
ney has the right to inspect the official 
transcript of the witness’ own testi-
mony. 

(r) The Director may sequester any 
person subpoenaed to furnish docu-
ments or give testimony. Unless per-
mitted by the Director, neither a wit-
ness nor his attorney shall be present 
during the examination of any other 
witnesses. 

(s) A witness whose testimony is 
taken may be accompanied, rep-
resented and advised by his attorney as 
follows: 

(1) Upon the initiative of the attor-
ney or witness, the attorney may ad-
vise his client, in confidence, with re-
spect to the question asked his client, 
and if the witness refuses to answer 
any question, the witness or his attor-
ney is required to briefly state the 
legal grounds for such refusal; and 

(2) If the witness claims a privilege to 
refuse to answer a question on the 
grounds of self-incrimination, the wit-
ness must assert the privilege person-
ally. 

(t) The Director shall take all nec-
essary action to regulate the course of 
testimony and to avoid delay and pre-
vent or restrain contemptuous or ob-
structionist conduct or contemptuous 
language. OHA may take actions as the 
circumstances may warrant in regard 
to any instances where any attorney 
refuses to comply with directions or 
provisions of this section. 

§ 1003.9 General filing requirements. 
(a) Purpose and scope. The provisions 

of this section shall apply to all docu-
ments required or permitted to be filed 
with the OHA. One copy of each docu-
ment must be filed with the original, 
except as provided in paragraph (f) of 

this section. A telefax filing of a docu-
ment will be accepted only if imme-
diately followed by the filing by mail 
or hand-delivery of the original docu-
ment. 

(b) Signing. Any document that is re-
quired to be signed, shall be signed by 
the person filing the document. Any 
document filed by a duly authorized 
representative shall contain a state-
ment by such person certifying that he 
is a duly authorized representative. (A 
false certification is unlawful under 
the provisions of 18 U.S.C. 1001.) The 
signature by the person or duly author-
ized representative constitutes a cer-
tificate by the signer that the signer 
has read the document and that to the 
best of the signer’s knowledge, infor-
mation and belief formed after reason-
able inquiry, the document is well 
grounded in fact, warranted under ex-
isting law, and submitted in good faith 
and not for any improper purpose such 
as to harass or to cause unnecessary 
delay. If a document is signed in viola-
tion of this section, OHA may impose 
the sanctions specified in section 1003.3 
and other sanctions determined to be 
appropriate. 

(c) Labeling. An application, petition, 
or other request for action by the OHA 
should be clearly labeled according to 
the nature of the action involved both 
on the document and on the outside of 
the envelope in which the document is 
transmitted. 

(d) Obligation to supply information. A 
person who files an application, peti-
tion, appeal or other request for action 
is under a continuing obligation during 
the proceeding to provide the OHA 
with any new or newly discovered in-
formation that is relevant to that pro-
ceeding. Such information includes, 
but is not limited to, information re-
garding any other application, peti-
tion, appeal or request for action that 
is subsequently filed by that person 
with any DOE office. 

(e) The same or related matters. A per-
son who files an application, petition, 
appeal or other request for action by 
the OHA shall state whether, to the 
best knowledge of that person, the 
same or related issue, act or trans-
action has been or presently is being 
considered or investigated by any other 
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DOE office, other federal agency, de-
partment or instrumentality; or by a 
state or municipal agency or court; or 
by any law enforcement agency, in-
cluding, but not limited to, a consider-
ation or investigation in connection 
with any proceeding described in this 
part. In addition, the person shall state 
whether contact has been made by the 
person or one acting on his behalf with 
any person who is employed by the 
DOE with regard to the same issue, act 
or transaction or a related issue, act or 
transaction arising out of the same fac-
tual situation; the name of the person 
contacted; whether the contact was 
verbal or in writing; the nature and 
substance of the contact; and the date 
or dates of the contact. 

(f) Request for confidential treatment. 
(1) If any person filing a document with 
the OHA claims that some or all of the 
information contained in the document 
is exempt from the mandatory public 
disclosure requirements of the Free-
dom of Information Act (5 U.S.C. 552), 
is information referred to in 18 U.S.C. 
1905, or is otherwise exempt by law 
from public disclosure, and if such per-
son requests the OHA not to disclose 
such information, such person shall file 
together with the document two copies 
of the document from which has been 
deleted the information for which such 
person wishes to claim confidential 
treatment. The person shall indicate in 
the original document that it is con-
fidential or contains confidential infor-
mation and must file a statement 
specifying the justification for non-dis-
closure of the information for which 
confidential treatment is claimed. If 
the person states that the information 
comes within the exception codified at 
5 U.S.C. 552(b)(4) for trade secrets and 
commercial or financial information, 
such person shall include a statement 
specifying why such information is 
privileged or confidential. If the person 
filing a document does not submit two 
copies of the document with the con-
fidential information deleted, the OHA 
may assume that there is no objection 
to public disclosure of the document in 
its entirety. 

(2) The OHA retains the right to 
make its own determination with re-
gard to any claim of confidentiality, 
under criteria specified in 10 CFR 

1004.11. Notice of the decision by the 
OHA to deny such claim, in whole or in 
part, and an opportunity to respond 
shall be given to a person claiming 
confidentiality of information no less 
than five days prior to its public disclo-
sure. 

(g) Each application, petition or re-
quest for OHA action shall be sub-
mitted as a separate document, even if 
the applications, petitions, or requests 
deal with the same or a related issue, 
act or transaction, or are submitted in 
connection with the same proceeding. 

§ 1003.10 Effective date of orders. 

Any order issued by the OHA under 
this part is effective as against all per-
sons having actual or constructive no-
tice thereof upon issuance, in accord-
ance with its terms, unless and until it 
is stayed, modified, suspended, or re-
scinded. An order is deemed to be 
issued on the date, as specified in the 
order, on which it is signed by the Di-
rector of the OHA or his designee, un-
less the order provides otherwise. 

§ 1003.11 Address for filing documents. 

All applications, requests, petitions, 
appeals, written communications and 
other documents to be submitted to or 
filed with the OHA, as provided in this 
part or otherwise, shall be addressed to 
the Office of Hearings and Appeals, 
U.S. Department of Energy, 1000 Inde-
pendence Avenue, SW., Washington, DC 
20585–0107. The OHA has facilities for 
the receipt of transmissions via FAX, 
at FAX Number (202) 426–1415. 

[60 FR 15006, Mar. 21, 1995, as amended at 63 
FR 58289, Oct. 30, 1998] 

§ 1003.12 Ratification of prior direc-
tives, orders and actions. 

All orders and other directives 
issued, all proceedings initiated, and 
all other actions taken in accordance 
with 10 CFR part 205 prior to the effec-
tive date of this part, are hereby con-
firmed and ratified, and shall remain in 
full force and effect as if issued under 
this part, unless or until they are al-
tered, amended, modified or rescinded 
in accordance with the provisions of 
this part. 
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§ 1003.13 Public reference room. 
A public reference room shall be 

maintained at the OHA, 950 L’Enfant 
Plaza, S.W., Washington, DC. In this 
room, the following information shall 
be made available for public inspection 
and copying, during normal business 
hours: 

(a) A list of all persons who have ap-
plied for an exception, or filed an ap-
peal or petition, and a digest of each 
application; 

(b) Each Decision and Order, with 
confidential information deleted, 
issued in response to an application for 
an exception, petition or other request, 
or at the conclusion of an appeal; and 

(c) Any other information in the pos-
session of OHA which is required by 
statute to be made available for public 
inspection and copying, and any other 
information that the OHA determines 
should be made available to the public. 

[60 FR 15006, Mar. 21, 1995, as amended at 63 
FR 58289, Oct. 30, 1998] 

§ 1003.14 Notice of proceedings. 
At regular intervals, the OHA shall 

publish on its Internet World Wide Web 
site, a digest of the applications, ap-
peals, petitions and other requests 
filed, and a summary of the Decisions 
and Orders issued by the OHA, pursu-
ant to proceedings conducted under 
this part. The OHA’s web site is located 
at http://www.oha.doe.gov. 

[60 FR 15006, Mar. 21, 1995, as amended at 63 
FR 58289, Oct. 30, 1998] 

Subpart B—Exceptions 
§ 1003.20 Purpose and scope. 

(a) This subpart establishes the pro-
cedures for applying for an exception 
or exemption, as provided for in section 
504 (42 U.S.C. 7194) of the Department 
of Energy Organization Act (42 U.S.C. 
7101 et seq.), from a rule, regulation or 
DOE action having the effect of a rule 
as defined by 5 U.S.C. 551(4), based on 
an assertion of serious hardship, gross 
inequity or unfair distribution of bur-
dens, and for consideration of such ap-
plication by the OHA. The procedures 
contained in this subpart may be incor-
porated by reference in another DOE 
rule or regulation which invokes the 
adjudicatory authority of the Office of 

Hearings and Appeals. The procedures 
may also be made applicable to pro-
ceedings undertaken at the direction of 
an appropriate DOE official if incor-
porated by reference in the delegation. 

(b) The filing of an application for an 
exception shall not constitute grounds 
for noncompliance with the require-
ments from which an exception is 
sought, unless a stay has been issued in 
accordance with subpart D of this part. 

[60 FR 15006, Mar. 21, 1995, as amended at 61 
FR 35114, July 5, 1996] 

§ 1003.21 What to file. 
A person seeking relief under this 

subpart shall file an ‘‘Application for 
Exception,’’ which should be clearly la-
beled as such both on the application 
and on the outside of the envelope in 
which the application is transmitted, 
and shall be in writing. The general fil-
ing requirements stated in § 1003.9 shall 
be complied with in addition to the re-
quirements stated in this subpart. 

§ 1003.22 Where to file. 
All applications for exception shall 

be filed with the OHA at the address 
provided in § 1003.11. 

§ 1003.23 Notice. 
(a) The applicant shall send by 

United States mail a copy of the appli-
cation and any subsequent amend-
ments or other documents relating to 
the application, or a copy from which 
confidential information has been de-
leted in accordance with § 1003.9(f), to 
each person who is reasonably ascer-
tainable by the applicant as a person 
who would be aggrieved by the OHA ac-
tion sought. The copy of the applica-
tion shall be accompanied by a state-
ment that the person may submit com-
ments regarding the application within 
10 days. The application filed with the 
OHA shall include certification to the 
OHA that the applicant has complied 
with the requirements of this para-
graph and shall include the names and 
addresses of each person to whom a 
copy of the application was sent. 

(b) Notwithstanding the provision of 
paragraph (a) of this section, if an ap-
plicant determines that compliance 
with paragraph (a) of this section 
would be impracticable, the applicant 
shall: 
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(1) Comply with the requirements of 
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and practicable to notify; and 

(2) Include with the application a de-
scription of the persons or class or 
classes of persons to whom notice was 
sent. The OHA may require the appli-
cant to provide additional or alter-
native notice, may determine that the 
notice required by paragraph (a) of this 
section is not impracticable, or may 
determine that notice should be pub-
lished in the FEDERAL REGISTER. 

(c) The OHA shall serve notice on any 
other person readily identified by the 
OHA as one who would be aggrieved by 
the OHA action sought and may serve 
notice on any other person that writ-
ten comments regarding the applica-
tion will be accepted if filed within 10 
days of service of such notice. 

(d) Any person submitting written 
comments to the OHA with respect to 
an application filed under this subpart 
shall send a copy of the comments, or 
a copy from which confidential infor-
mation has been deleted in accordance 
with § 1003.9(f), to the applicant. The 
person shall certify to the OHA that he 
has complied with the requirements of 
this paragraph. The OHA may notify 
other persons participating in the pro-
ceeding of such comments and provide 
an opportunity for such persons to re-
spond. 

§ 1003.24 Contents. 

(a) The application shall contain a 
full and complete statement of all rel-
evant facts pertaining to the cir-
cumstances, act or transaction that is 
the subject of the application and to 
the OHA action sought. Such facts 
shall include the names and addresses 
of all affected persons (if reasonably 
ascertainable); a complete statement 
of the business or other reasons that 
justify the act or transaction; a de-
scription of the acts or transactions 
that would be affected by the requested 
OHA action; and a full discussion of the 
pertinent provisions and relevant facts 
contained in the documents submitted 
with the application. Copies of all rel-
evant contracts, agreements, leases, in-
struments, and other documents shall 
be submitted with the application. 

(b) The applicant shall state whether 
he requests or intends to request that 
there be a conference or hearing re-
garding the application. Any request 
not made at the time the application is 
filed shall be made as soon thereafter 
as possible. The request and the OHA 
determination on the request shall be 
made in accordance with subpart F of 
this part. 

(c) The application shall include a 
discussion of all relevant authorities, 
including, but not limited to, DOE 
rules, regulations, and decisions on ap-
peals and exceptions relied upon to 
support the particular action sought 
therein. 

(d) The application shall specify the 
exact nature and extent of the relief re-
quested. 

§ 1003.25 OHA evaluation. 
(a)(1) OHA may initiate an investiga-

tion of any statement in an application 
and utilize in its evaluation any rel-
evant facts obtained by such investiga-
tion. The OHA may solicit and accept 
submissions from third persons rel-
evant to any application provided that 
the applicant is afforded an oppor-
tunity to respond to all third person 
submissions. In evaluating an applica-
tion, the OHA may consider any other 
source of information. The OHA on its 
own initiative may convene a hearing 
or conference, if, in its discretion, it 
considers that such hearing or con-
ference will advance its evaluation of 
the application. The OHA may issue 
appropriate orders as warranted in the 
proceeding. 

(2) If the OHA determines that there 
is insufficient information upon which 
to base a decision and if upon request 
additional information is not sub-
mitted by the applicant, the OHA may 
dismiss the application without preju-
dice. If the failure to supply additional 
information is repeated or willful, the 
OHA may dismiss the application with 
prejudice. If the applicant fails to pro-
vide the notice required by § 1003.23, the 
OHA may dismiss the application with-
out prejudice. 

(b)(1) The OHA shall consider an ap-
plication for an exception only when it 
determines that a more appropriate 
proceeding is not provided by DOE reg-
ulations. 
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(2) An application for an exception 
may be granted to alleviate or prevent 
serious hardship, gross inequity or un-
fair distribution of burdens. 

(3) An application for an exception 
shall be decided in a manner that is, to 
the extent possible, consistent with the 
disposition of previous applications for 
exception. 

§ 1003.26 Decision and Order. 
(a) Upon consideration of the applica-

tion and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA shall issue an order 
granting or denying the application, in 
whole or in part. 

(b) The Decision and Order shall in-
clude a written statement setting forth 
the relevant facts and the legal basis of 
the order. The Decision and Order shall 
provide that any person aggrieved 
thereby may file an appeal in accord-
ance with § 1003.27. 

(c) The OHA shall serve a copy of the 
Decision and Order upon the applicant, 
any other person who participated in 
the proceeding, and upon any other 
person readily identifiable by the OHA 
as one who is aggrieved by such Deci-
sion and Order. 

§ 1003.27 Appeal of exception order. 
(a) Except as provided in paragraph 

(b) of this section, any person ag-
grieved by an order issued by the OHA 
under this subpart may file an appeal 
with the OHA in accordance with sub-
part C of this part. Any appeal filed 
under this paragraph must be filed 
within 30 days of service, or construc-
tive service under § 1003.14, of the order 
from which the appeal is taken. 

(b) Any person aggrieved or adversely 
affected by the denial of a request for 
exception relief filed pursuant to § 504 
of the Department of Energy Organiza-
tion Act (42 U.S.C. 7194) may appeal to 
the Federal Energy Regulatory Com-
mission, in accordance with the Com-
mission’s regulations. 

Subpart C—Appeals 
§ 1003.30 Purpose and scope. 

This subpart establishes the proce-
dures for the filing of an administra-
tive appeal of a DOE order and for the 
consideration of the appeal by the Of-

fice of Hearings and Appeals. Unless a 
program rule or regulation or a DOE 
delegation of authority provides other-
wise, a person aggrieved by a DOE 
order appealable under this subpart has 
not exhausted his or her administra-
tive remedies until an appeal has been 
filed under this subpart and an order 
granting or denying the appeal has 
been issued. A person filing an appeal 
must also file an ‘‘Application for Stay’’ 
under subpart D of this part if the 
grant of a stay is necessary under Sec-
tion 10(c) of the Administrative Proce-
dure Act (5 U.S.C. 704) to preclude judi-
cial review pending final action on the 
appeal. 

§ 1003.31 Who may file. 
Any person may file an appeal under 

this subpart who is so authorized by 
§ 1003.27, a program rule or regulation, 
or a DOE delegation of authority. 

§ 1003.32 What to file. 
A person filing under this subpart 

shall file an ‘‘Appeal of Order’’ which 
should be clearly labeled as such both 
on the appeal and on the outside of the 
envelope in which the appeal is trans-
mitted, and shall be in writing. The 
general filing requirements stated in 
§ 1003.9 shall be complied with in addi-
tion to the requirements stated in this 
subpart. 

§ 1003.33 Where to file. 
The appeal shall be filed with the 

OHA at the address provided in 
§ 1003.11. 

§ 1003.34 Notice. 
(a) The appellant shall send by 

United States mail a copy of the appeal 
and any subsequent amendments or 
other documents relating to the ap-
peal, or a copy from which confidential 
information has been deleted in accord-
ance with § 1003.9(f), to each person who 
is reasonably ascertainable by the ap-
pellant as a person who would be ag-
grieved by the OHA action sought, in-
cluding those who participated in the 
process that led to the issuance of the 
order from which the appeal has been 
taken. The copy of the appeal shall be 
accompanied by a statement that the 
person may submit comments regard-
ing the appeal to the OHA within 10 
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days. The appeal filed with the OHA 
shall include certification to the OHA 
that the appellant has complied with 
the requirements of this paragraph and 
shall include the names and addresses 
of each person to whom a copy of the 
appeal was sent. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, if any ap-
pellant determines that compliance 
with paragraph (a) of this section 
would be impracticable, the appellant 
shall: 

(1) Comply with the requirements of 
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and possible to notify; and 

(2) Include with the appeal a descrip-
tion of the persons or class or classes of 
persons to whom notice was not sent. 
The OHA may require the appellant to 
provide additional or alternative no-
tice, may determine that the notice re-
quired by paragraph (a) of this section 
is not impracticable, or may determine 
that notice should be published in the 
FEDERAL REGISTER. 

(c) The OHA shall serve notice on any 
other person readily identifiable by the 
OHA as one who would be aggrieved by 
the OHA action sought and may serve 
notice on any other person that writ-
ten comments regarding the appeal 
will be accepted if filed within 10 days 
of the service of that notice. 

(d) Any person submitting written 
comments to the OHA with respect to 
an appeal filed under this subpart shall 
send a copy of the comments, or a copy 
from which confidential information 
has been deleted in accordance with 
§ 1003.9(f), to the appellant. The person 
shall certify to the OHA that he has 
complied with the requirements of this 
paragraph. The OHA may notify other 
persons participating in the proceeding 
of such comments and provide an op-
portunity for such persons to respond. 

§ 1003.35 Contents. 
(a) The appeal shall contain a concise 

statement of grounds upon which it is 
brought and a description of the relief 
sought. It shall include a discussion of 
all relevant authorities, including, but 
not limited to, DOE rules, regulations, 
and decisions on appeals and excep-
tions relied upon to support the appeal. 
If the appeal includes a request for re-

lief based on significantly changed cir-
cumstances, there shall be a complete 
description of the events, acts, or 
transactions that comprise the signifi-
cantly changed circumstances, and the 
appellant shall state why, if the signifi-
cantly changed circumstance is new or 
newly discovered facts, such facts were 
not or could not have been presented 
during the process that led to the 
issuance of the order from which the 
appeal has been taken. For purposes of 
this subpart, the term ‘‘significantly 
changed circumstances’’ shall mean— 

(1) The discovery of material facts 
that were not known or could not have 
been known at the time of the process 
that led to the issuance of the order 
from which the appeal has been taken; 

(2) The discovery of a law, rule, regu-
lation, order or decision on an appeal 
or any exception that was in effect at 
the time of the process that led to the 
issuance of the order from which the 
appeal has been taken, and which, if 
such had been made known to DOE, 
would have been relevant and would 
have substantially altered the out-
come; or 

(3) A substantial change in the facts 
or circumstances upon which an out-
standing and continuing order affect-
ing the appellant was issued, which 
change has occurred during the inter-
val between issuance of the order and 
the date of the appeal and was caused 
by forces or circumstances beyond the 
control of the appellant. 

(b) A copy of the order that is the 
subject of the appeal shall be sub-
mitted with the appeal. 

(c) The appellant shall state whether 
he requests or intends to request that 
there be a conference or hearing re-
garding the appeal. Any request not 
made at the time the appeal is filed 
shall be made as soon thereafter as pos-
sible. The request and the OHA deter-
mination on the request shall be made 
in accordance with subpart F of this 
part. 

§ 1003.36 OHA evaluation. 

(a)(1) The OHA may initiate an inves-
tigation of any statement in an appeal 
and utilize in its evaluation any rel-
evant facts obtained by such investiga-
tion. The OHA may solicit and accept 
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submissions from third persons rel-
evant to any appeal provided that the 
appellant is afforded an opportunity to 
respond to all third person submis-
sions. In evaluating an appeal, the OHA 
may consider any other source of infor-
mation. The OHA on its own initiative 
may convene a conference or hearing 
if, in its discretion, it considers that 
such conference or hearing will ad-
vance its evaluation of the appeal. 

(2) If the OHA determines that there 
is insufficient information upon which 
to base a decision and if, upon request, 
the necessary additional information is 
not submitted, the OHA may dismiss 
the appeal with leave to refile within a 
specified time. If the failure to supply 
additional information is repeated or 
willful, the OHA may dismiss the ap-
peal with prejudice. If the appellant 
fails to provide the notice required by 
§ 1003.34, the OHA may dismiss the ap-
peal without prejudice. 

(b) The OHA may issue an order sum-
marily denying the appeal if— 

(1) It is not filed in a timely manner, 
unless good cause is shown; or 

(2) It is defective on its face for fail-
ure to state, and to present facts and 
legal argument in support thereof, that 
the DOE action was erroneous in fact 
or in law, or that it was arbitrary or 
capricious. 

(c) The OHA may deny any appeal if 
the appellant does not establish that— 

(1) The appeal was filed by a person 
aggrieved by a DOE action; 

(2) The DOE’s action was erroneous 
in fact or in law; or 

(3) The DOE’s action was arbitrary or 
capricious. 

§ 1003.37 Decision and Order. 

(a) Upon consideration of the appeal 
and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA shall enter an appro-
priate order, which may include the 
modification of the order that is the 
subject of the appeal. 

(b) The Decision and Order shall in-
clude a written statement setting forth 
the relevant facts and the legal basis of 
the Decision and Order. The Decision 
and Order shall state that it is a final 
order of the DOE of which the appel-
lant may seek judicial review. 

(c) The OHA shall serve a copy of the 
Decision and Order upon the appellant, 
any other person who participated in 
the proceeding, and upon any other 
person readily identifiable by the OHA 
as one who is aggrieved by such Deci-
sion and Order. 

Subpart D—Stays 

§ 1003.40 Purpose and scope. 

(a) This subpart establishes the pro-
cedures for applying for a stay. It also 
specifies the nature of the relief which 
may be effectuated through the ap-
proval of a stay. 

(b) An application for a stay will be 
considered if it is incident to a submis-
sion over which OHA has jurisdiction. 
An application for stay may also be 
considered if the stay is requested 
pending judicial review of an order 
issued by the OHA. 

(c) All applicable DOE rules, regula-
tions, orders, and generally applicable 
requirements shall be complied with 
unless and until an application for a 
stay is granted. 

§ 1003.41 What to file. 

A person filing under this subpart 
shall file an ‘‘Application for Stay’’ 
which should be clearly labeled as such 
both on the application and on the out-
side of the envelope in which the appli-
cation is transmitted. The application 
shall be in writing. The general filing 
requirements stated in § 1003.9 shall be 
complied with in addition to the re-
quirements stated in this subpart. 

§ 1003.42 Where to file. 

An Application for Stay shall be filed 
with the OHA at the address provided 
in § 1003.11. 

§ 1003.43 Notice. 

(a) An applicant for stay shall notify 
each person readily identifiable as one 
who will be directly aggrieved by the 
OHA action sought that it has filed an 
Application for Stay. The applicant 
shall serve the application on each 
identified person and shall notify each 
such person that the OHA will receive 
and endeavor to consider, subject to 
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time constraints imposed by the ur-
gency of the proceeding, written com-
ments on the application that are sub-
mitted immediately. 

(b) Any person submitting written 
comments to the OHA with respect to 
an application filed under this subpart 
shall send a copy of the comments, or 
a copy from which confidential infor-
mation has been deleted in accordance 
with § 1003.9(f), to the applicant. The 
person shall certify to the OHA that he 
has complied with the requirements of 
this paragraph. The OHA may notify 
other persons participating in the pro-
ceeding of such comments and provide 
an opportunity for such persons to re-
spond. 

(c) The OHA shall require the appli-
cant to take reasonable measures de-
pending on the circumstances and ur-
gency of the case to notify each person 
readily identified as one that would be 
directly aggrieved by the OHA action 
sought of the date, time and place of 
any hearing or other proceedings in the 
matter. However, if the Director of the 
OHA concludes that the circumstances 
presented by the applicant justify im-
mediate action, the OHA may issue a 
Decision on the Application for Stay 
prior to receipt of written comments or 
the oral presentation of views by ad-
versely affected parties. 

§ 1003.44 Contents. 

(a) An Application for Stay shall con-
tain a full and complete statement of 
all relevant facts pertaining to the act 
or transaction that is the subject of 
the application and to the OHA action 
sought. Such facts shall include, but 
not be limited to, all information that 
relates to satisfaction of the criteria in 
§ 1003.45(b). 

(b) The application shall include a 
description of the proceeding incident 
to which the stay is being sought. This 
description shall contain a discussion 
of all DOE actions relevant to the pro-
ceeding. 

(c) The applicant shall state whether 
he requests that a conference or hear-
ing be convened regarding the applica-
tion, as provided in subpart F of this 
part. 

§ 1003.45 OHA evaluation. 

(a)(1) The OHA may initiate an inves-
tigation of any statement in an appli-
cation and utilize in its evaluation any 
relevant facts obtained by such inves-
tigation. The OHA may order the sub-
mission of additional information, and 
may solicit and accept submissions 
from third persons relevant to an appli-
cation provided that the applicant is 
afforded an opportunity to respond to 
all third person submissions. In evalu-
ating an application, the OHA may also 
consider any other source of informa-
tion, and may conduct hearings or con-
ferences either in response to requests 
by parties in the proceeding or on its 
own initiative. 

(2) If the OHA determines that there 
is insufficient information upon which 
to base a decision and if upon request 
additional information is not sub-
mitted by the applicant, the OHA may 
dismiss the application without preju-
dice. If the failure to supply additional 
information is repeated or willful, the 
OHA may dismiss the application with 
prejudice. 

(3) The OHA shall process applica-
tions for stay as expeditiously as pos-
sible. When administratively feasible, 
the OHA shall grant or deny an Appli-
cation for Stay within 10 business days 
after receipt of the application. 

(4) Notwithstanding any other provi-
sion of the DOE regulations, the OHA 
may make a decision on any Applica-
tion for Stay prior to the receipt of 
written comments. 

(b) The criteria to be considered and 
weighed by the OHA in determining 
whether a stay should be granted are: 

(1) Whether a showing has been made 
that an irreparable injury will result in 
the event that the stay is denied; 

(2) Whether a showing has been made 
that a denial of the stay will result in 
a more immediate hardship or inequity 
to the applicant than a grant of the 
stay would cause to other persons af-
fected by the proceeding; 

(3) Whether a showing has been made 
that it would be desirable for public 
policy reasons to grant immediate re-
lief pending a decision by OHA on the 
merits; 

(4) Whether a showing has been made 
that it is impossible for the applicant 
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to fulfill the requirements of an out-
standing order or regulatory provision; 
and 

(5) Whether a showing has been made 
that there is a strong likelihood of suc-
cess on the merits. 

§ 1003.46 Decision and Order. 

(a) In reaching a decision with re-
spect to an Application for Stay, the 
OHA shall consider all relevant infor-
mation in the record. An Application 
for Stay may be decided by the 
issuance of an order either during the 
course of a hearing or conference in 
which an official transcript is main-
tained or in a separate written Deci-
sion and Order. Any such order shall 
include a statement of the relevant 
facts and the legal basis of the deci-
sion. The approval or denial of a stay is 
not an order of the OHA that is subject 
to administrative or judicial review. 

(b) In its discretion and upon a deter-
mination that it would be desirable to 
do so in order to further the objectives 
stated in the regulations or in the stat-
utes the DOE is responsible for admin-
istering, the OHA may order a stay on 
its own initiative. 

Subpart E—Modification or 
Rescission 

§ 1003.50 Purpose and scope. 

This subpart establishes the proce-
dures for the filing of an application 
for modification or rescission of a DOE 
order. An application for modification 
or rescission is a summary proceeding 
that will be initiated only if the cri-
teria described in § 1003.55(b) are satis-
fied. 

§ 1003.51 What to file. 

A person filing under this subpart 
shall file an ‘‘Application for Modifica-
tion (or Rescission),’’ which should be 
clearly labeled as such both on the ap-
plication and on the outside of the en-
velope in which the application is 
transmitted, and shall be in writing. 
The general filing requirements stated 
in § 1003.9 shall be complied with in ad-
dition to the requirements stated in 
this subpart. 

§ 1003.52 Where to file. 
The application shall be filed with 

the OHA at the address provided in 
§ 1003.11. 

§ 1003.53 Notice. 
(a) The applicant shall send by 

United States mail a copy of the appli-
cation and any subsequent amend-
ments or other documents relating to 
the application, from which confiden-
tial information has been deleted in ac-
cordance with § 1003.9(f), to each person 
who is reasonably ascertainable by the 
applicant as a person who would be ag-
grieved by the OHA action sought, in-
cluding persons who participated in the 
process that led to the issuance of the 
order for which the modification or re-
scission is sought. The copy of the ap-
plication shall be accompanied by a 
statement that the person may submit 
comments regarding the application to 
the OHA within 10 days. The applica-
tion filed with the OHA shall include 
certification to the OHA that the appli-
cant has complied with the require-
ments of this paragraph and shall in-
clude the names and addresses of all 
persons to whom a copy of the applica-
tion was sent. 

(b) If an applicant determines that 
compliance with paragraph (a) of this 
section would be impracticable, the ap-
plicant shall: 

(1) Comply with the requirements of 
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and possible to notify; and 

(2) Include with the application a de-
scription of the persons or class or 
classes of persons to whom notice was 
not sent. The OHA may require the ap-
plicant to provide additional or alter-
native notice, may determine that the 
notice required by paragraph (a) of this 
section is not impracticable, or may 
determine that notice should be pub-
lished in the FEDERAL REGISTER. 

(c) The OHA shall serve notice on any 
other person readily identifiable by the 
OHA as one who would be aggrieved by 
the OHA action sought and may serve 
notice on any other person that writ-
ten comments regarding the applica-
tion will be accepted if filed within 10 
days of service of that notice. 

(d) Any person submitting written 
comments to the OHA with respect to 
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an application filed under this subpart 
shall send a copy of the comments, or 
a copy from which confidential infor-
mation has been deleted in accordance 
with § 1003.9(f), to the applicant. The 
person shall certify to the OHA that he 
has complied with the requirement of 
this paragraph. The OHA may notify 
other persons participating in the pro-
ceeding of such comments and provide 
an opportunity for such persons to re-
spond. 

§ 1003.54 Contents. 

(a) The application shall contain a 
full and complete statement of all rel-
evant facts pertaining to the cir-
cumstances, act or transaction that is 
the subject of the application and to 
the OHA action sought. Such facts 
shall include the names and addresses 
of all affected persons (if reasonably 
ascertainable), a complete statement 
of the business or other reasons that 
justify the act or transaction, a de-
scription of the acts or transactions 
that would be affected by the requested 
action, and a full description of the 
pertinent provisions and relevant facts 
contained in any relevant documents. 
Copies of all contracts, agreements, 
leases, instruments, and other docu-
ments relevant to the application shall 
be submitted to the OHA upon its re-
quest. A copy of the order of which 
modification or rescission is sought 
shall be included with the application. 

(b) The applicant shall state whether 
he requests or intends to request that 
there be a conference regarding the ap-
plication. Any request not made at the 
time the application is filed shall be 
made as soon thereafter as possible. 
The request and the OHA determina-
tion on the request shall be made in ac-
cordance with subpart F of this part. 

(c) The applicant shall fully describe 
the events, acts, or transactions that 
comprise the significantly changed cir-
cumstances, as defined in § 1003.55(b)(2), 
upon which the application is based. 
The applicant shall state why, if the 
significantly changed circumstance is 
new or newly discovered facts, such 
facts were not or could not have been 
presented during the process that led 
to the issuance of the order for which 
modification or rescission is sought. 

(d) The application shall include a 
discussion of all relevant authorities, 
including, but not limited to, DOE 
rules, regulations, and decisions on ap-
peal and exceptions relied upon to sup-
port the action sought therein. 

§ 1003.55 OHA evaluation. 

(a)(1) The OHA may initiate an inves-
tigation of any statement in an appli-
cation and utilize in its evaluation any 
relevant facts obtained by such inves-
tigation. The OHA may solicit and ac-
cept submissions from third persons 
relevant to any application for modi-
fication or rescission provided that the 
applicant is afforded an opportunity to 
respond to all third person submis-
sions. In evaluating an application for 
modification or rescission, the OHA 
may convene a conference, on its own 
initiative, if, in its discretion, it con-
siders that such conference will ad-
vance its evaluation of the application. 

(2) If the OHA determines that there 
is insufficient information upon which 
to base a decision and if upon request 
the necessary additional information is 
not submitted, the OHA may dismiss 
the application without prejudice. If 
the failure to supply additional infor-
mation is repeated or willful, the OHA 
may dismiss the application with prej-
udice. If the applicant fails to provide 
the notice required by § 1003.53, the 
OHA may dismiss the application with-
out prejudice. 

(b)(1) An application for modification 
or rescission of an order shall be proc-
essed only if— 

(i) The application demonstrates that 
it is based on significantly changed cir-
cumstances; and 

(ii) The period within which a person 
may file an appeal has lapsed or, if an 
appeal has been filed, a final order has 
been issued. 

(2) For purposes of this subpart, the 
term ‘‘significantly changed cir-
cumstances’’ shall mean— 

(i) The discovery of material facts 
that were not known or could not have 
been known at the time of the pro-
ceeding and action upon which the ap-
plication is based; 

(ii) The discovery of a law, rule, regu-
lation, order or decision on appeal or 
exception that was in effect at the time 
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of the proceeding upon which the appli-
cation is based and which, if such had 
been made known to the OHA, would 
have been relevant to the proceeding 
and would have substantially altered 
the outcome; or 

(iii) There has been a substantial 
change in the facts or circumstances 
upon which an outstanding and con-
tinuing order of the OHA affecting the 
applicant was issued, which change has 
occurred during the interval between 
issuance of such order and the date of 
the application and was caused by 
forces or circumstances beyond the 
control of the applicant. 

§ 1003.56 Decision and Order. 
(a) Upon consideration of the applica-

tion and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA shall issue a Decision 
and Order granting or denying the ap-
plication. 

(b) The Decision and Order shall in-
clude a written statement setting forth 
the relevant facts and the legal basis of 
the Decision and Order. When appro-
priate, the Decision and Order shall 
state that it is a final order of which 
the applicant may seek judicial review. 

(c) The OHA shall serve a copy of the 
Decision and Order upon the applicant, 
any other person who participated in 
the proceeding and upon any other per-
son readily identifiable by the OHA as 
one who is aggrieved by such Decision 
and Order. 

Subpart F—Conferences and 
Hearings 

§ 1003.60 Purpose and scope. 
This subpart establishes the proce-

dures for requesting and conducting an 
OHA conference or hearing. Such pro-
ceedings shall be convened in the dis-
cretion of the OHA, consistent with 
OHA requirements. 

§ 1003.61 Conferences. 
(a) The OHA in its discretion may di-

rect that a conference be convened, on 
its own initiative or upon request by a 
person, when it appears that such con-
ference will materially advance the 
proceeding. The determination as to 
who may attend a conference convened 
under this subpart shall be in the dis-

cretion of the OHA, but a conference 
will usually not be open to the public. 

(b) A conference may be requested in 
connection with any proceeding of the 
OHA by any person who would be ag-
grieved by that proceeding. The re-
quest may be made in writing or ver-
bally, but must include a specific show-
ing as to why such conference will ma-
terially advance the proceeding. The 
request shall be addressed to the OHA, 
as provided in § 1003.11. 

(c) A conference may only be con-
vened after actual notice of the time, 
place and nature of the conference is 
provided to the person who requested 
the conference. 

(d) When a conference is convened in 
accordance with this section, each per-
son may present views as to the issues 
involved. Documentary evidence may 
be presented at the conference, but will 
be treated as if submitted in the reg-
ular course of the proceeding. A tran-
script of the conference will not usu-
ally be prepared. However, the OHA in 
its discretion may have a verbatim 
transcript prepared. 

(e) Because a conference is solely for 
the exchange of views incident to a 
proceeding, there will be no formal re-
ports or findings unless the OHA in its 
discretion determines that such would 
be advisable. 

§ 1003.62 Hearings. 
(a) The OHA in its discretion may di-

rect that a hearing be convened on its 
own initiative or upon request by a 
person, when it appears that such hear-
ing will materially advance the pro-
ceeding. All hearings convened pursu-
ant to this subpart shall be conducted 
by the Director of the OHA or his des-
ignee. The determination as to who 
may attend a hearing convened under 
this subpart shall be in the discretion 
of OHA. Hearings will be open to the 
public, but may be closed at the discre-
tion of OHA if the reason is put in the 
record. 

(b) A hearing may be requested by an 
applicant, appellant, or any other per-
son who would be aggrieved by the 
OHA action sought. The request shall 
be in writing and shall include a spe-
cific showing as to why such hearing 
will materially advance the pro-
ceeding. The request shall be addressed 
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to the OHA at the address provided in 
§ 1003.11. 

(c) A hearing may be convened only 
after actual notice of the time, place, 
and nature of the hearing is provided 
both to the applicant or appellant and 
to any other person readily identifiable 
by the OHA as one who would be ag-
grieved by the OHA action involved. 
The notice shall include, as appro-
priate: 

(1) A statement that such person may 
participate in the hearing; or 

(2) A statement that such person may 
request a separate conference or hear-
ing regarding the application or appeal. 

(d) When a hearing is convened in ac-
cordance with this section, each person 
may present views as to the issue or 
issues involved. Documentary evidence 
may be presented at the hearing, but 
will be treated as if submitted in the 
regular course of the proceeding. A 
transcript of the hearing will be pre-
pared. 

(e) If material factual issues remain 
in dispute after an application or ap-
peal has been filed, the Director of the 
OHA or his designee may issue an order 
convening an evidentiary hearing in 
which witnesses shall testify under 
oath, subject to cross-examination, for 
the record and in the presence of a Pre-
siding Officer. A Motion for Evi-
dentiary Hearing should specify the 
type of witness or witnesses whose tes-
timony is sought, the scope of ques-
tioning that is anticipated, and the rel-
evance of the questioning to the pro-
ceeding. A motion may be summarily 
denied for lack of sufficient specificity, 
because an evidentiary hearing would 
place an undue burden on another per-
son or the DOE, or because an evi-
dentiary hearing would cause undue 
delay. 

(f) A Motion for Evidentiary Hearing 
must be served on any person from 
whom information is sought and on 
parties to the underlying administra-
tive action. Any person who wishes to 
respond to a Motion for Evidentiary 
Hearing must do so within ten days of 
service. 

(g) In reaching a decision with re-
spect to a request for a hearing or mo-
tion filed under this subpart, the OHA 
shall consider all relevant information 
in the record. If an order is issued 

granting a hearing or evidentiary hear-
ing, in whole or in part, the order shall 
specify the parties, any limitations on 
the participation of a party, and the 
issues to be considered. An order of the 
OHA issued under this section is an in-
terlocutory order which is subject to 
further administrative review or ap-
peal only upon issuance of a final Deci-
sion and Order in the proceeding con-
cerned. 

(h) At any evidentiary hearing, the 
parties shall have the opportunity to 
present material evidence that directly 
relates to a particular issue set forth 
for hearing. The Presiding Officer may 
administer oaths or affirmations, rule 
on objections to the presentation of 
evidence, receive relevant material, re-
quire the advance submission of docu-
ments offered as evidence, dispose of 
procedural requests, determine the for-
mat of the hearing, modify any order 
granting a Motion for Evidentiary 
Hearing, direct that written motions, 
documents or briefs be filed with re-
spect to issues raised during the course 
of the hearing, ask questions of wit-
nesses, issue subpoenas, direct that 
documentary evidence be served upon 
other parties (under protective order if 
such evidence is deemed confidential) 
and otherwise regulate the conduct of 
the hearing. 

Subpart G—Private Grievances 
and Redress 

§ 1003.70 Purpose and scope. 
The OHA shall receive and consider 

petitions that seek special redress re-
lief or other extraordinary assistance 
as provided for in the Federal Energy 
Administration Act of 1974, Section 21 
(15 U.S.C. 780), apart from or in addi-
tion to the other proceedings described 
in this part. This subpart may also 
apply if cross referenced in another 
DOE rule or regulation, or in a DOE 
delegation of authority. Petitions 
under this subpart shall include those 
seeking special assistance based on an 
assertion that DOE is not complying 
with its rules, regulations, or orders. 

§ 1003.71 Who may file. 
Any person may file a petition under 

this subpart who is adversely affected 
by any DOE rule, regulation or order 
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subject to 15 U.S.C. 780 or who is so au-
thorized by a program rule or regula-
tion or a DOE delegation of authority. 

§ 1003.72 What to file. 
The person seeking relief under this 

subpart shall file a ‘‘Petition for Spe-
cial Redress or Other Relief,’’ which 
shall be clearly labeled as such both on 
the petition and on the outside of the 
envelope in which it is transmitted, 
and shall be in writing. The general fil-
ing requirements stated in § 1003.9 shall 
be complied with in addition to the re-
quirements stated in this subpart. 

§ 1003.73 Where to file. 
A petition shall be filed with the 

OHA at the address provided in 
§ 1003.11. 

§ 1003.74 Notice. 
(a) The person filing the petition, ex-

cept a petition that asserts that the 
DOE is not complying with agency 
rules, regulations, or orders, shall send 
by United States mail a copy of the pe-
tition and any subsequent amendments 
or other documents relating to the pe-
tition, or a copy from which confiden-
tial information has been deleted in ac-
cordance with § 1003.9(f), to each person 
who is reasonably ascertainable by the 
petitioner as a person who would be ag-
grieved by the OHA action sought. The 
copy of the petition shall be accom-
panied by a statement that the person 
may submit comments regarding the 
petition to the OHA within 10 days. 
The copy filed with the OHA shall in-
clude certification that the require-
ments of this paragraph have been 
complied with and shall include the 
names and addresses of each person to 
whom a copy of the petition was sent. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, if the pe-
titioner determines that compliance 
with paragraph (a) of this section 
would be impracticable, the petitioner 
shall: 

(1) Comply with the requirements of 
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and practicable to notify; and 

(2) Include with the petition a de-
scription of the persons or class or 
classes of persons to whom notice was 
not sent. 

(3) The OHA may require the peti-
tioner to provide additional or alter-
native notice, or may determine that 
the notice required by paragraph (a) of 
this section is not impracticable, or 
may determine that notice should be 
published in the FEDERAL REGISTER. 

(c) The OHA shall serve notice on any 
other person readily identifiable by the 
OHA as one who would be aggrieved by 
the OHA action sought and may serve 
notice on any other person that writ-
ten comments regarding the petition 
will be accepted if filed within 10 days 
of service of that notice. 

(d) Any person submitting written 
comments to the OHA regarding a peti-
tion filed under his subpart shall send 
a copy of the comments, or a copy from 
which confidential information has 
been deleted in accordance with 
§ 1003.9(f), to the petitioner. The person 
shall certify to the OHA that he has 
complied with the requirements of this 
paragraph. The OHA may notify other 
persons participating in the proceeding 
of such comments and provide an op-
portunity for such persons to respond. 

§ 1003.75 Contents. 
The petition shall contain a full and 

complete statement of all relevant 
facts pertaining to the circumstances, 
act or transaction that is the subject of 
the petition and to the OHA action 
sought. Such facts shall include, but 
not be limited to, the names and ad-
dresses of all affected persons (if rea-
sonably ascertainable); a complete 
statement of the business or other rea-
sons that justify the act or trans-
action, if applicable; a description of 
the act or transaction, if applicable; a 
description of the acts or transactions 
that would be affected by the requested 
action; a full discussion of the perti-
nent provisions and relevant facts con-
tained in the documents submitted 
with the petition, and an explanation 
of how the petitioner is aggrieved by 
DOE’s position. Copies of all contracts, 
agreements, leases, instruments, and 
other documents relevant to the peti-
tion shall be submitted to the OHA 
upon its request. 

§ 1003.76 OHA evaluation of request. 
(a)(1) The OHA may initiate an inves-

tigation of any statement in a petition 
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and utilize in its evaluation any rel-
evant facts obtained by such investiga-
tion. The OHA may solicit and accept 
submissions from third persons rel-
evant to any petition provided that the 
petitioner is afforded an opportunity to 
respond to all third person submis-
sions. In evaluating a petition, the 
OHA may consider any other source of 
information. The OHA on its own ini-
tiative may convene a conference, if, in 
its discretion, it considers that such 
will advance its evaluation of the peti-
tion. 

(2) If the OHA determines that there 
is insufficient information upon which 
to base a decision and if, upon request, 
the necessary additional information is 
not submitted, the OHA may dismiss 
the petition without prejudice. If the 
failure to supply additional informa-
tion is repeated or willful, the OHA 
may dismiss the petition with preju-
dice. If the petitioner fails to provide 
the notice required by § 1003.74, the 
OHA may dismiss the petition without 
prejudice. 

(b)(1) The OHA will dismiss without 
prejudice a ‘‘Petition for Special Re-
dress or Other Relief’’ if it determines 
that another more appropriate pro-
ceeding is provided by this part. 

(2) The OHA will dismiss with preju-
dice a ‘‘Petition for Special Redress or 
Other Relief’’ filed by a person who has 
exhausted his administrative remedies 
with respect to any proceeding pro-
vided by this part, and received a final 
order therefrom that addresses the 
same issue or transaction. 

§ 1003.77 Decision and Order. 

(a) Upon consideration of the petition 
and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA will issue a Decision 
and Order granting or denying the peti-
tion. 

(b) The Decision and Order denying 
or granting the petition shall include a 
written statement setting forth the 
relevant facts and legal basis for the 
Decision and Order. Such Decision and 
Order shall state that it is a final order 
of the DOE of which the petitioner may 
seek judicial review. 

PART 1004—FREEDOM OF 
INFORMATION 

Sec. 
1004.1 Purpose and scope. 
1004.2 Definitions. 
1004.3 Public reading facilities and policy 

on contractor records. 
1004.4 Elements of a request. 
1004.5 Processing requests for records. 
1004.6 Requests for classified records. 
1004.7 Responses by authorizing officials: 

Form and content. 
1004.8 Appeals of initial denials. 
1004.9 Fees for providing records. 
1004.10 Exemptions. 
1004.11 Handling information of a private 

business, foreign government, or an 
international organization. 

1004.12 Computation of time. 

AUTHORITY: 5 U.S.C. 552. 

SOURCE: 53 FR 15661, May 3, 1988, unless 
otherwise noted. 

§ 1004.1 Purpose and scope. 
This part contains the regulations of 

the Department of Energy (DOE) that 
implement 5 U.S.C. 552, Pub. L. 89–487, 
as amended by Pub. L. 93–502, 88 Stat. 
1561, by Pub. L. 94–409, 90 Stat. 1241, and 
by Pub. L. 99–570, 100 Stat. 3207–49. The 
regulations of this part provide infor-
mation concerning the procedures by 
which records may be requested from 
all DOE offices, excluding the Federal 
Energy Regulatory Commission 
(FERC). Records of the DOE made 
available pursuant to the requirements 
of 5 U.S.C. 552 shall be furnished to 
members of the public as prescribed by 
this part. Persons seeking information 
or records of the DOE may find it help-
ful to consult with a DOE Freedom of 
Information Officer before invoking 
the formal procedures set out below. 
To the extent permitted by other laws, 
the DOE will make records available 
which it is authorized to withhold 
under 5 U.S.C. 552 whenever it deter-
mines that such disclosure is in the 
public interest. 

§ 1004.2 Definitions. 
As used in this part: 
(a) Appeal Authority means the Office 

of Hearings and Appeals. 
(b) Authorizing or Denying Official 

means that DOE officer as identified by 
the Directorate of Administration by 
separate directive, having custody of or 
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